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BAIL RULING


MWAYERA J: The applicant was convicted and sentenced before a Regional 

Magistrate at Harare. The conviction was for fraud as defined in section 36 of the (Criminal Law) Codification and Reform) Act [Cap 9:23]. The applicant was not happy with the conviction and sentence thus he noted on appeal to this court. His application before this court is for Bail pending determination of the appeal. The applicant was convicted by the court a quo for being part of a syndicate that manipulated the Tobacco Process Zimbabwe (TPZ) system of withdrawal of tobacco stored at Bak storage. The accused and the group hatched a plan and fraudulently obtained Tobacco Process Zimbabwe (TPZ) vouchers from the factory and used them to unlawfully withdraw 1446 bales of tobacco valued $447 948 000 from Bak storage purporting that the bales were destined to TPZ factory for processing whereas in actual fact the tobacco was transferred into containers and transported to Lusaka Zambia by the applicant.

In his grounds of appeal the applicant criticised the trial court’s decision pointing out that the trial court erred (1) by assuming that the applicant was the brains behind the offence when he never accessed Tobacco Processing Zimbabwe.
2) that the court ignored that the applicant was a transport broker which is not an offence
3) that the accused was convicted on assumptions that since he was a foreign national he 

       must have come to Zimbabwe to commit an offence. The applicant further attacked the trial magistrate on sentence pointing out that the sentence was  outrageous  such that it induced a sense of shock and that even though he was a foreigner he had not defaulted court and that there was no explanation as regards the applicant being ordered to bear the burden of nearly all the restitution.

A perusal of the record of proceedings reveals that the state adduced evidence from ten witnesses. It is fairly settled that the appeal court is slow to upset the findings of the trial court on credibility or otherwise of witnesses for the obvious reason, the trail court has opportunity to see, hear and assess the demeanour and evidence of the witnesses. There are no glaring inconsistencies and inadequduacies in the witness testimonies on record filed. The trial court properly and critically assessed oral and documentary evidence before it. There were no glaring inconsistencies and in adequacies in the witness’ testimonies. The trial court properly and critically assessed oral and documentary evidence before it. The trial court in coming up with its findings clearly spelt out reasons for acquittal of one of the accused for want of evidence. Given evidence on record from the witness and two accused and one of them being the applicant the trial court clearly outlined the basis of its finding of guilty in respect of the two. The judgment pointed out to the participation of the applicant in the tobacco movement. The applicant held meetings with the truck drivers at night and would load the tobacco at night and above all he would oversee the movement of the tobacco from Zimbabwe to Zambia. In Zambia the witness saw or observed someone like the applicant receiving payment. Further there is evidence that the steel pallets on which the tobacco was stacked at Bak storage were loaded together with the tobacco to the temporal storage place from which tobacco was transported to Zambia. The pallets were given to welders by the applicant to cut up and sale as scrap metal and it was when he was invited to collect payment for the scrap metal that he was apprehended by the police. Given this background the court a quo rightly found that the only inference to be drawn from the evidence and circumstances was that the applicant was part and parcel of the criminal enterprise and that he played a pivotal role. The count’s finding and conviction of the applicant was well founded and centred on evidence adduced before the court. It was apparent the applicant acting with common purpose and in concert with some Bak storage employees or associates, connived to fraudulently obtain tobacco from Bak storage and transported it for sale in Zambia thus is prejudicing the complaints. Again at time of disposal of the tobacco in Zambia the applicant was involved further butressing his involvement and justifying the court a quo’s finding of conviction. Now turning to the sentence, the trial court sentenced the co-accused of the applicant to a fine based on his degree of participation. The trial court in exercising its unfettered sentencing discretion outlined the basis for imposing different sentences. The applicant played a pivotal role in the commission of the offence and was quite central in the disposal of tobacco in Zambia and he was sentenced to an effective prison term of 2 years, after 3 years were suspended on conditions of restitution. A close look at the trial magistrate’s reasons for sentence reveals that the trial court properly exercised its sentencing discretion thus leaving little if any reason for interference with sentence. Having said there are no prospects of success against both conviction and sentence and that there is no merit in the appeal it follows therefore that the likelihood of inducement to abscond is high.

Accordingly there are no positive grounds of bail pending appeal and there are no prospects of success appeal against both conviction and sentence. 


The application is dismissed.
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